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STATE OF NORTH CAROLINA

COUNTY OF MECKLENBURG

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 9784
BHB ENTERPRISES, INC.,
d/b/a Vinnie’s Sardine Grill and Raw Bar and on behalf of all others similarly situated,

Plaintiff,

v.


WASTE MANAGEMENT OF CAROLINAS, INC. and 
WASTE MANAGEMENT, INC.,

                                         Defendants.          






ORDER

Before the Court are the following Motions:  (1) the Motion of Defendant Waste Management of Carolinas, Inc. (“WMC”) to dismiss certain claims alleged in Plaintiff’s Complaint, pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure (“the Motion to Dismiss”); and (2) Plaintiff’s Motion for Leave to Amend its Complaint (“the Motion to Amend”).  After considering the Motions, the briefs of the parties, and the arguments of counsel, the Court GRANTS the Motion to Dismiss and DENIES the Motion to Amend as futile. In resolving Defendant’s Rule 12(b)(6) Motion, the Court considered Plaintiff’s proposed amended pleading.
I.
FACTS
A.
THE PARTIES
Plaintiff is a North Carolina corporation.  (Proposed Am. Compl. ¶ 5.)  Defendant WMC is also a North Carolina corporation that provides waste collection and disposal services to commercial entities, including Plaintiff.  (Proposed Am. Compl. ¶¶ 5, 8.)  Defendant Waste Management, Inc. (“WMI”) is incorporated in Delaware and has its principal place of business in Texas.  (Proposed Am. Compl. ¶ 5.)  
WMI is the parent company of WMC, and it “directs and controls WMC by providing WMC with supervision, training, and advertising in North Carolina.”  (Proposed Am. Compl. ¶¶ 5, 6.)  Additionally, WMI collects payments on behalf of WMC and “executes corporate annual reports on behalf of WMC with the North Carolina Secretary of State.”  (Proposed Am. Compl. ¶ 6.)
B.
THE CLAIMS
Plaintiff entered into two (2) waste collection service agreements with WMC on 8 September 2005.  (Proposed Am. Compl. ¶ 14.)  The agreements provide that WMC may unilaterally increase its monthly service fee for the following reasons:
	“to account for any increase in disposal, fuel, or transportation costs, any change in the composition of the Waste Materials [collected and disposed of], or increase in the average weight per container of Waste Materials”; 


	to account for any “increased costs due to uncontrollable circumstances including, without limitation, changes in local, state or federal laws or regulations, imposition of taxes, fees or surcharges and acts of God such as floods, fires, etc.”; and/or


	“to reflect increases in the Consumer Price Index for the municipal or regional area in which the Service Address is located.”


(Proposed Am. Compl. ¶¶ 9, 14.) These reasons, for which WMC may unilaterally increase its charges, will be referred to as the “enumerated reasons” throughout this Order.
Beginning in April 2006, WMC unilaterally increased its monthly service fee under Plaintiff’s agreements.  (Proposed Am. Compl. ¶¶ 15, 16.)  Plaintiff alleges that these increases were for reasons other than the enumerated reasons and, therefore, required customer consent.  (Proposed Am. Compl. ¶¶ 9, 15, 16.)  Nevertheless, “WMC intentionally and wholly failed to advise Plaintiff and Class Members of the reason(s) for the increased charges and failed to obtain Plaintiff and Class Members’ consent in contravention to [sic] the service agreement[s].”  (Proposed Am. Compl. ¶ 10.)
Plaintiff also alleges that “[w]hen customers chose to call WMC to object to the price increases, WMC instructed customer service call-takers to avoid the topic of consent and to generally claim that the increases were due to rising costs.”  (Proposed Am. Compl. ¶ 42.)  WMC also “sent notices threatening to discontinue all service if the increased prices were not promptly paid.”  (Proposed Am. Compl. ¶ 44.)
According to Plaintiff, “Defendants never intended to honor the agreed upon price for collection services as the scheme to unilaterally increase the price existed before the collection service agreements were executed.”  (Proposed Am. Compl. ¶ 41.)  Plaintiff alleges claims for (1) breach of contract; Plaintiff also asserts a separate claim for declaratory relief as to the contract terms. (2) money had and received; (3) violation of the North Carolina Unfair and Deceptive Trade Practices Act (the “UDTPA”); (4) breach of the duty of good faith and fair dealing; and (5) civil conspiracy conversion.
Plaintiff also seeks to certify a class “on behalf of all persons who entered into a collection service agreement with [WMC] whose charges were unilaterally increased by [WMC] for purposes other than those permitted under the contract.”  (Compl. ¶ 1.).   




II.
ANALYSIS
A.
STANDARD OF REVIEW
The essential question on a motion to dismiss pursuant to Rule 12(b)(6) of the North Carolina Rules of Civil Procedure is “‘whether, as a matter of law, the allegations of the complaint, treated as true, are sufficient to state a claim upon which relief may be granted under some legal theory.’”  Craven v. Cope, ___ N.C. App. ___, ___, 656 S.E.2d 729, 731–32 (2008) (quoting Hunter v. Guardian Life Ins. Co. of Am., 162 N.C. App. 477, 480, 593 S.E.2d 595, 598 (2004)).  
On a motion to dismiss, the complaint’s material factual allegations are taken as true.  See Oberlin Capital, L.P. v. Slavin, 147 N.C. App. 52, 56, 554 S.E.2d 840, 844 (2001) (citing Hyde v. Abbott Labs., Inc., 123 N.C. App. 572, 575, 473 S.E.2d 680, 682 (1996)).  On the other hand, the Court need not accept “‘conclusions of law or unwarranted deductions of fact.’”  Sutton v. Duke, 277 N.C. 94, 98, 176 S.E.2d 161, 163 (1970) (quoting 2A Moore’s Federal Practice § 12.08 (2d ed. 1968)). 
“[A] complaint is deemed sufficient to withstand a motion to dismiss under Rule 12(b)(6) where no ‘insurmountable bar’ to recovery appears on the face of the complaint and the complaint’s allegations give adequate notice of the nature and extent of the claim.”  Johnson v. Bollinger, 86 N.C. App. 1, 4, 356 S.E.2d 378, 380 (1987) (quoting Presnell v. Pell, 298 N.C. 715, 719, 260 S.E.2d 611, 613 (1979)).
“‘The complaint must be liberally construed, and the court should not dismiss the complaint unless it appears beyond a doubt that the plaintiff could not prove any set of facts to support his claim which would entitle him to relief.’”  Craven, ___ N.C. App. at ___, 656 S.E.2d at 731–32 (italicized in original) (quoting Hunter, 162 N.C. App. at 480, 593 S.E.2d at 598).
Nevertheless,
[d]ismissal under Rule 12(b)(6) is proper when one or more of the following three conditions is satisfied:  (1) when on its face the complaint reveals no law supports plaintiff’s claim; (2) when on its face the complaint reveals the absence of fact sufficient to make a good claim; and (3) when some fact disclosed in the complaint necessarily defeats plaintiff’s claim.

Johnson, 86 N.C. App. at 4, 356 S.E.2d at 380 (citing Oates v. JAG, Inc., 314 N.C. 276, 278, 333 S.E.2d 222, 224 (1985)).
B.
THE UDTPA CLAIM
To prevail on its UDTPA claim, Plaintiff must show:  “‘(1) defendants committed an unfair or deceptive act or practice; (2) in or affecting commerce; and (3) that plaintiff was injured thereby.’”  Esposito v. Talbert & Bright, Inc., 181 N.C. App. 742, 746, 641 S.E.2d 695, 967–98 (2007) (quoting Strickland v. Lawrence, 176 N.C. App. 656, 665, 627 S.E.2d 301, 307 (2006)); see N.C. Gen. Stat. § 75-1.1(a) (2007).  
UDTPA claims “are distinct from actions for breach of contract.”  Branch Banking & Trust Co. v. Thompson, 107 N.C. App. 53, 62, 418 S.E.2d 694, 700 (1992) (citing Lapierre v. Samco Dev. Corp., 103 N.C. App. 551, 559, 406 S.E.2d 646, 650 (1991)).  As such, “a mere breach of contract, even if intentional, is not sufficiently unfair or deceptive to sustain an action under [the UDTPA].”  Id. (citing Mosley & Mosley Builders, Inc. v. Landin, Ltd., 97 N.C. App. 511, 518, 389 S.E.2d 576, 580 (1990); Bartolemeo v. S.B. Thomas, Inc., 889 F.2d 530, 535 (4th Cir. 1989)); see also Miller v. Rose, 138 N.C. App. 582, 592, 532 S.E.2d 228, 235 (2000). 
Instead, “‘some type of egregious or aggravating circumstances must be alleged and proved before the [UDTPA’s] provisions may [take effect].’”  Dalton v. Camp, 353 N.C. 647, 657, 548 S.E.2d 704, 711 (1999) (quoting Allied Distribs., Inc. v. Latrobe Brewing Co., 847 F. Supp. 376, 379 (E.D.N.C. 1993)).
WMC contends the facts alleged in Plaintiff’s proposed Amended Class Action Complaint do not rise to the level of an unfair or deceptive trade practice.  (Mem. Law Supp. Mot. Dismiss 6.)  Specifically, WMC argues that Plaintiff’s allegations describe nothing more than a mere breach of contract and that none of the aggravating circumstances necessary to convert a breach of contract action into a UDTPA claim exist.  (Mem. Law Supp. Mot. Dismiss 6–8.)  Plaintiff responds that its proposed Amended Complaint includes at least three allegations of aggravating circumstances sufficient to support its UDTPA claim.  (Mem. Law Opp’n Mot. Dismiss 3.)    
First, Plaintiff contends Defendants “never intended to honor the agreed upon price for collection services as the scheme to unilaterally increase the price existed before the collection service agreements were executed.”  (Proposed Am. Compl. ¶ 41.)  Plaintiff, however, fails to allege any facts in the proposed Amended Complaint supporting this allegation.  As a result, this is nothing more than an “‘unwarranted deduction[] of fact’” that the Court need not accept.  Sutton, 227 N.C. at 98, 176 S.E.2d at 163 (quoting 2A Moore’s Federal Practice § 12.08); see also Aerospace Mfg, Inc. v. Clive Merchant Group, LLC, 2006 U.S. Dist LEXIS 33144, at *13–14 (M.D.N.C. May 23, 2006) (stating that the plaintiff had not alleged any facts that would tend to show the defendants never intended to perform the contract and concluding that the plaintiff could not “transform a breach of contract claim into one for unfair and deceptive trade practices simply by claiming that [the defendant] misrepresented its ability to [perform the contract] prior to the signing of the contract”).
Plaintiff next points to misrepresentations made by Defendants about the reasons for unilaterally increasing the charges for collection services.  (Mem. Law Opp’n Mot. Dismiss 4–5; Proposed Am. Compl. ¶¶ 42–44.)  Specifically, Plaintiff contends that:
	WMC “willfully work[ed] to conceal the reasons for the price increases” (Proposed Am. Compl. ¶ 42);


	“WMC actively worked to mislead Plaintiff and Class Members to believe that the price increases were for one of the Enumerated Reasons when in fact the increases were made . . . to increase WMC’s profit margin” (Proposed Am. Compl. ¶ 42);


	“WMC intentionally misrepresented or omitted the true reasons for the price increases for the purpose of deceiving Plaintiff and Class Members” (Proposed Am. Compl. ¶ 43); and


	When customers called to complain about the price increases, “WMC misled the customer to believe that the price increase was valid” (Proposed Am. Compl ¶ 44).


Here again, however, Plaintiff fails to allege any facts supporting the claim that Defendants intentionally misrepresented or omitted the true reasons for the price increases.  Furthermore, while Plaintiff’s allegations contain language suggesting fraud, Plaintiffs do not actually allege a claim for fraud against Defendants.
Plaintiff’s vague allegations in paragraphs 42 and 44 of its proposed amended Complaint as to what WMC’s service representatives told some unidentified customers when they called to inquire or complain about the price increases do not amount to fraud and, in any event, fail to recognize that this case remains a putative class action.  Accordingly, the focus remains solely on what Defendants did or failed to do with respect to Plaintiff.  
In sum, Plaintiff alleges nothing more than that WMC breached its contract with Plaintiff.  If these allegations prove to be true, and the price increases were for reasons other than the enumerated reasons, WMC may be liable for that breach.  Plaintiff, however, cannot transform this contract dispute into a UDTPA claim simply by using language consistent with the language of the statute.  Cf. Terry’s Floor Fashions, Inc. v. Georgia-Pacific Corp., 1998 U.S. Dist. LEXIS 15392, at *30 (E.D.N.C. July 23, 1998) (“Plaintiff cannot convert its breach of warranty claim into an unfair trade practices claim simply by ‘artfully pleading’ the appropriate legal language for such a claim.”).
Nor does Plaintiff’s third and final contention—that Defendants inequitably asserted their position of power over Plaintiff and the class members (Mem. Law Opp’n Mot. Dismiss 5 (citing Johnson v. Phoenix Mut. Life Ins. Co., 300 N.C. 247 (1980); Eley v. Mid/East Acceptance Corp. of N.C., Inc., 171 N.C. App. 368 (2005)))—elevate this breach of contract case into a UDTPA action.    
To the extent Plaintiff contends Defendants owed fiduciary duties to Plaintiff and the class members by virtue of their contracts with them, the law does not support this result.  See Branch Banking and Trust, 107 N.C. App. at 61, 418 S.E.2d at 699 (“[P]arties to a contract do not thereby become each others’ fiduciaries; they generally owe no special duty to one another beyond the terms of the contract . . . .”). 
Plaintiff also suggests that WMC’s unilateral fee increases under the agreements amount to a conversion of Plaintiff’s funds, which in turn is sufficient to elevate Plaintiff’s breach of contract claim into a UDTPA claim.  This contention is without merit.
Conversion is the unauthorized exercise of a right of ownership over personal property belonging to another.  Se. Shelter Corp. v. BTU, Inc., 154 N.C. App. 321, 331, 572 S.E.2d 200, 207 (2002) (quoting Marina Food Assocs., Inc. v. Marina Rest., Inc., 100 N.C. App. 82, 93, 394 S.E.2d 824, 831 (1990)).  The Court, however, has found no case (and Plaintiff cites none) holding a party liable for conversion (and thus in violation of the UDTPA) where (1) that party unilaterally increases its price for services under a contract, and (2) the opposing party pays for the services but later objects that the increase was not authorized by the terms of the contract. 
	The cases Plaintiff cites are distinguishable.  In Lake Mary Ltd. Partnership v. Johnston, 145 N.C. App. 525, 551 S.E.2d 546 (2001), the North Carolina Court of Appeals affirmed a finding of a UDTPA violation where defendant sold commercial rental property to the plaintiff and thereafter (1) failed to notify the tenants to stop sending rental checks to the defendant, and (2) unlawfully retained rent checks that were properly due the plaintiff because of the defendant’s concern that the plaintiff would not fulfill its closing obligations.  145 N.C. App. at 533–34, 551 S.E.2d at 553.  And in Eley v. Mid/East Acceptance Corp. of North Carolina, 171 N.C. App. 368, 614 S.E.2d 555 (2005), the Court of Appeals affirmed a similar verdict where the defendants’ agents lawfully repossessed a truck but did not allow the plaintiff reasonable time to remove personal property stored in the truck.  171 N.C. App. at 374–75, 614 S.E.2d at 561.
	In contrast, Plaintiff’s claim in this case is that it paid more than it should have for waste collection services and that WMC insisted on prompt payment of its invoices before it would continue to provide services under the agreements.  (Proposed Am. Compl. ¶¶ 44–45.)  Despite Plaintiff’s artful pleading, these allegations amount to nothing more than a claim that WMC breached its contract with Plaintiff. 
Accordingly, the Court GRANTS WMC’s Motion to Dismiss as to the UDTPA claim.




B.
CIVIL CONSPIRACY CONVERSION
WMC next contends that Plaintiff’s civil conspiracy conversion claim should be dismissed because, pursuant to the intracorporate immunity doctrine, a subsidiary and its parent cannot conspire with each other.  (Mem. Law Supp. Mot. Dismiss 4.)   
	Because the Court has already determined that Plaintiff has not alleged a valid claim for conversion, the Court could simply dismiss this count of Plaintiff’s pleading, given that the underlying substantive claim fails.  Nevertheless, on a Rule 12(b)(6) motion to dismiss, the Court must apply an indulgent standard to Plaintiff’s allegations, which in this context means that it should construe Plaintiff’s civil conspiracy claim as applying to all of the substantive claims contained in the proposed amended pleading, including Plaintiff’s claim alleging breach of contract.  Accordingly, the Court addresses WMC’s argument that the civil conspiracy claim should be dismissed pursuant to the intracorporate immunity doctrine.      
To state a claim for civil conspiracy, a plaintiff must allege:  “(1) an agreement between two or more individuals; (2) to do an unlawful act or to do a lawful act in an unlawful way; (3) resulting in injury to plaintiff inflicted by one or more of the conspirators; and (4) pursuant to a common scheme.”  Privette v. Univ. of N.C., 96 N.C. App. 124, 139, 385 S.E.2d 185, 193 (1989) (citing Jones v. City of Greensboro, 51 N.C. App. 571, 583, 277 S.E.2d 562, 571 (1981)).  
With respect to the first element of civil conspiracy, “[t]he doctrine of intracorporate immunity holds that, since at least two persons must be present to form a conspiracy, a corporation cannot conspire with itself, just as an individual cannot conspire with himself.”  State ex rel. Cooper v. Ridgeway Brands Mfg., LLC, 184 N.C. App. 613, 625, 646 S.E.2d 790, 799 (2007) (citing Buschi v. Kirven, 775 F.2d 1240, 1251–52 (4th Cir. 1985)), rev’d on other grounds, 362 N.C. 431, 666 S.E.2d 107 (2008).  “[A]n exception to the doctrine exists if the corporate agent has an ‘independent personal stake in achieving the corporation’s illegal objective.’”  Id. (quoting Bruschi, 775 F.2d at 1252).
The Court’s research discloses only six (6) cases addressing the doctrine of intracorporate immunity in the context of a claim for civil conspiracy under North Carolina law.  None, however, address whether a parent and its wholly owned subsidiary are capable of committing a civil conspiracy under the doctrine.  See id. at 626, 646 S.E.2d at 799 (holding that the doctrine of intracorporate immunity did not defeat the plaintiff’s claim for civil conspiracy because one of the alleged conspirators had an “independent personal stake in achieving the corporation’s illegal objective” (quoting Buschi, 775 F.2d at 1252)); Lenzer v. Flaherty, 106 N.C. App. 496, 511–12, 418 S.E.2d 276, 285–86 (1992) (noting that no North Carolina cases had adopted the doctrine as a defense to civil conspiracy, that the authorities were split among the federal circuits in applying the doctrine to actions under federal statutes, and that there was a genuine issue of material fact as to the defendants’ motive, and refusing the adopt the doctrine on this basis); Ne. Solite Corp. v. Unicon Concrete, LLC, 1999 U.S. Dist. LEXIS 9762, at *9 (M.D.N.C. 1999) (stating that, based on Lenzer, “it would be inappropriate . . . to determine whether [the plaintiff’s] claim for civil conspiracy is barred as a matter of law by the intra-corporate conspiracy doctrine”); Maurer v. SlickEdit, Inc., 2005 NCBC 1 ¶¶ 58–61 (N.C. Super. Ct. Aug. 12, 2005), http://www.ncbusinesscourt.net/opinions/2005%20NCBC%204.htm (finding that the plaintiff’s claim against the corporate defendant was barred by the intracorporate immunity doctrine where the plaintiff had alleged that two of the corporation’s officers and directors conspired to commit certain unlawful acts and that the individual defendants were also entitled to immunity as officers and directors of the corporate defendant); State ex rel. Cooper v. McClure, 2004 NCBC 8 ¶¶ 74–75 (N.C. Super. Ct. Dec. 14, 2004), http://www.ncbusinesscourt.net/opinions/2004%20NCBC%208.htm (stating that, pursuant to Copperweld Corp. v. Independence Corp., 467 U.S. 752, 758–59 (1984), “[t]he intracorporate immunity doctrine holds that a corporation, its subsidiaries, officers and employees do not provide a sufficient number of actors to carry out an antitrust conspiracy” but concluding that the doctrine did not apply because the allegations were that actors from several different firms engaged in the conspiracy); Garlock v. Hilliard, 2001 NCBC 10 ¶¶ 2, 25–28 (N.C. Super. Ct. Nov. 14, 2001), http://www.ncbusinesscourt.net/opinions/2001%20NCBC%2010%20(Garlock%20v.%20Hilliard).htm (dismissing the plaintiffs’ claim alleging civil conspiracy, pursuant to the intracorporate immunity doctrine, where the plaintiffs had alleged that a limited liability company and its sole owner conspired to harm the corporate and individual plaintiffs).
In Allied Capital Corp. v. GC-Sun Holdings, LP, 910 A.2d 1020 (Del. Ch. 2006), the Delaware Court of Chancery declined to hold that a parent entity cannot, as a matter of law, conspire with its wholly owned subsidiary. Although the corporate law of North Carolina and Delaware are not in complete lockstep, North Carolina courts frequently look to Delaware for guidance on questions involving the law of corporations because of the special expertise and body of case law developed in the Delaware Chancery Court and the Delaware Supreme Court.  First Union Corp. v. SunTrust Banks, Inc., 2001 NCBC 9A ¶ 32 (N.C. Super. Ct. Aug. 10, 2001), http://www.ncbusinesscourt.net/opinions/2001%20NCBC%2009A.pdf.   910 A.2d at 1037.  Rather, the court held that a conspiracy claim could be pled on the unique facts of that case.  Id. at 1025.
In Allied Capital, the plaintiff brought an action against the defendants, an insolvent debtor and its affiliates, to collect on a promissory note.  Id. at 1023.  In addition to its breach of contract claim, the plaintiff asserted various other claims, including a claim for civil conspiracy.  Id. at 1023–24.  As to that claim, the plaintiff contended the insolvent debtor would have been able to repay the $10 million note in full, or at least the principal amount, had its general partner not embarked on a scheme by which the plaintiff’s claim on the note was subordinated to a new equity investment made by an affiliate of the debtor that was formed for the purpose of making the investment.  Id. at 1023.
The Court of Chancery denied the defendants’ motion to dismiss the civil conspiracy claim, concluding that a parent corporation can be liable, along with its subsidiaries, for concocting, in bad faith, a scheme that renders a subsidiary unable to pay its debts.  Id. at 1025.  According to the Allied Capital court, this “scenario is widely divergent from those commonly used to exemplify a legitimate concern about applying conspiracy doctrine to commonly-controlled entities,” that concern being “that every breach of contract, tort or other case involving a controlled subsidiary will become a vehicle to sue controllers.”  Id. at 1040.  In allowing the civil conspiracy claim to proceed on the facts presented, Vice Chancellor Leo Strine nevertheless acknowledged that if plaintiffs were allowed to sue parent entities whenever the decision to cause a subsidiary to act in a certain manner originated with the parent, it “would increase litigation costs and deter the use of subsidiaries, even when there is a legitimate purpose for doing so and there is no wrong to others in being forced to look only to the subsidiary for relief.”  Id.
This Court finds the Allied Capital analysis persuasive.  While there are sound policy reasons counseling against a per se holding that a parent and its wholly owned subsidiary are incapable of conspiring with one another in the context of a civil conspiracy claim, there is no basis for allowing such a claim to proceed here.
In this case, Plaintiff does not allege that WMC has been impoverished or that it is unable to pay its debts because of any concerted action on behalf of WMC and WMI.  In the absence of any claim that WMC cannot satisfy a judgment should Plaintiff prevail in this action, the Court holds that the intracorporate immunity doctrine bars Plaintiff’s claim for civil conspiracy.  Cf. Garlock, 2001 NCBC 10 ¶¶ 2, 25–28 (dismissing the plaintiffs’ civil conspiracy claim where the plaintiffs alleged that a limited liability company and its sole owner conspired to harm the corporate and individual plaintiffs).
Accordingly, the Court GRANTS WMC’s Motion to Dismiss as to the civil conspiracy conversion claim.
C.
MOTION TO AMEND
Plaintiff seeks leave to amend its Complaint on three grounds.  First, Plaintiff seeks to “include factual allegations that will become available upon completion of jurisdictional discovery.”  (Mot. Amend 3.)  The Court, however, denies this portion of the Motion to Amend as premature because Plaintiff has yet to tender a proposed amended pleading that includes the new allegations as to personal jurisdiction.  
Plaintiff also seeks to “include additional aggravating factors in Count III” (the UDTPA claim) and “an additional instance of an unauthorized price-increase in the ‘Facts Relating to Plaintiff’ section” of the Complaint.  (Mot. Amend 3.)  After carefully considering these additional allegations, the Court has nevertheless determined that Plaintiff has failed to state a valid claim under the UDTPA and that its claim alleging civil conspiracy also fails as a matter of law.  As such, amendment of the Complaint under these circumstances would be futile.  See Carter v. Rockingham County Bd. of Educ., 158 N.C. App. 687, 690, 582 S.E.2d 69, 72 (2003) (citing Martin v. Hare, 78 N.C. App. 358, 361, 337 S.E.2d 632, 634 (1985)).
Finally, Plaintiff seeks leave to amend to “make stylistic changes throughout the document.”  (Mot. Amend 3.)  Because these changes would not affect the substance of Plaintiff’s claims, justice does not require that the amendment be allowed on this basis.  See N.C. R. Civ. P. 15(a) (2007).
Accordingly, Plaintiff’s Motion to Amend is DENIED.
III.
CONCLUSION
The Court GRANTS WMC’s Motion to Dismiss.  Count III and Count V of Plaintiff’s Class Action Complaint are dismissed with prejudice.  The Court DENIES Plaintiff’s Motion to Amend.

SO ORDERED, this the 25th day of March, 2009.


/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

